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24 September 2013 
 
 
Scott Simpson 
Chairperson 
Justice and Electoral Committee 
Parliament Buildings 
WELLINGTON 
 
 
Dear Mr Simpson 
 
Petition 2011/60 of Elizabeth Subritzky on behalf of Freedom from Sexual Exploitation 
and 2,910 others: submission of the Ministry of Justice 

1. The Ministry of Justice (the Ministry) is responding to your letter of 5 September 2013 
requesting a submission in response to the petition by Elizabeth Subritzky on behalf of 
Freedom from Sexual Exploitation and 2,910 others. 

2. The petition states: “That the House of Representatives legislate for a national plan of 
action to combat street prostitution, including a law which makes the purchase of sexual 
services illegal.” 

3. Your letter asked us to respond to the petition’s call for action and to the matters raised 
in the attached submission from the petitioner on behalf of Freedom from Sexual 
Exploitation. 

4. The Prostitution Reform Act 2003 (the PRA) was dealt with as a conscience vote by 
Parliament where each Member of Parliament voted according to his or her own 
conscience rather than in accordance with a party position.   

5. The Ministry’s submission is made on the basis that we administer the PRA.  The 
submission outlines the current legislative framework, and provides a factual response to 
the key issues raised by petitioner on behalf of Freedom from Sexual Exploitation.  This 
submission does not provide a position on matters relating to prostitution generally, and 
does not represent the views of the Minister of Justice. 

The Prostitution Reform Act 2003 

6. The PRA decriminalises prostitution while not endorsing or morally sanctioning it or its 
use.  The policy intent of the PRA is a framework that: 

6.1. safeguards the human rights of sex workers and protects them from exploitation; 

6.2. promotes the welfare, occupational health and safety of sex workers; 



 

Petition 2011/60 of Elizabeth Subritzky on behalf of Freedom from Sexual Exploitation and 2,910 others: submission of the Ministry of 
Justice 

2 

6.3. is conducive to public health; and 

6.4. prohibits persons under 18 years of age working in prostitution. 

Petition – Requesting the House of Representatives legislate for a national plan of action 
to combat street prostitution, including a law which makes the purchase of sexual 
services illegal 

National plan of action to combat street prostitution  

7. The petitioner states that street prostitution has not declined since the enactment of the 
PRA.  They state that public nuisance has been occurring due to decriminalisation and 
the sex industry being set up as a respectable profession. 

8. The petitioner also raises a number of issues that they associate with street-based sex 
work including drug and alcohol abuse, violence, offensive litter, social marginalisation 
and nuisance. 

9. The intention of the PRA is to provide protections for all sex workers regardless of 
whether they work in the indoor or street sector.  The PRA has no specific regulation in 
relation to street-based sex workers as there is for brothels or small owner-operated 
brothels (SOOBs). 

Nature and size of the street-based industry  

10. There are some differing opinions regarding the nature and size of the street-based 
sector, the Christchurch School of Medicine reported in 2007 that the ‘numbers of street-
based sex workers have remained stable since the enactment of the PRA, with 
comparable numbers on the streets to estimates prior to decriminalisation’.

1
  This was 

supported by the New Zealand Prostitutes Collective (NZPC) in their 2010 submission 
on the Manukau City Council (Regulation of Prostitution in Specified Places) Bill.  They 
stated that ‘the number of sex workers is relatively stable, and in some parts of the 
country, such as Wellington, is decreasing as sex workers have the means to shift 
indoors and to work from home or elsewhere’.

2
 

11. In 2008 The Prostitution Law Review Committee  (PLRC) commented that the perceived 
increase in numbers may be due to an increase in visibility in some areas such as South 
Auckland, but this may not necessarily represent greater numbers overall.

3
 

 

Impact on communities of street-based sex work 

12. The petitioner raised the issue of the impact of street-based sex workers on the 
communities they work in.  Currently there are a small number of communities that have 

                                              
1
 Christchurch School of Medicine (2007), cited in Prostitution Law Review Committee (2008), Report of the 

Prostitution Law Review Committee on the Operation of the Prostitution Reform Act 2003. Wellington: Ministry 
of Justice., p. 119. 
2
 Healy, C (2010), Submission of the New Zealand Prostitutes Collective to the Local Government and 

Environment Select Committee on the Manukau City Council (Regulation of Prostitution in Specified Places) 
Bill. http://www.parliament.nz/resource/0000138027 Wellington. p., 3 (Accessed 18 September 2013). 
3
 Prostitution Law Review Committee (2008), p. 119.  

http://www.parliament.nz/resource/0000138027
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raised concerns with the impact of workers in their area including, Manukau, 
Papatoetoe, and most recently Christchurch following the earthquakes. 

13. Complaints generally involve noise created by clients’ vehicles, disorderly behaviour, 
and the disposal of rubbish including alcohol vessels, syringes, food wrappers, 
excrement, and used condoms in public places.  Some residents have also complained 
of trespassing and harassment by sex workers. 

14. The situation in South Auckland prompted the Manukau City Council to promote a 
legislative solution aimed at regulating the soliciting and receipt of commercial sexual 
services.   

14.1. In 2004, the Council introduced a Bill to prohibit the soliciting and receipt of 
commercial sexual services in all public areas of Manukau. The Bill was found to 
be incompatible with the New Zealand Bill of Rights Act 1990 and was voted 
against at the second reading in 2006.   

14.2. In 2010, the Council introduced a new Bill that will allow it to make bylaws 
prohibiting the soliciting of commercial sexual services in specified public places.  
This Bill has been picked up by the Auckland Council and is currently before the 
Local Government and Environment Select Committee for consideration. 

Existing powers of enforcement for public nuisance   

15. There are a number of offences under the Summary Offences Act 1981 and the Litter 
Act 1979 that could be used to directly address the public order concerns that have been 
associated with street-based prostitution.  

16. Under the Summary Offences Act, the police have the power to arrest and take into 
custody, without a warrant, any person whom they have good cause to suspect of 
having committed an offence, such as disorderly behaviour, threatening or indecent 
language, wilful damage of property, or indecent exposure.  A person may also be 
charged for excreting or urinating in a public place.   

17. Under the Litter Act, councils have the power to appoint Litter Control Officers who may 
require a person to remove the litter from that place or land (where they have good 
cause to believe that a person has deposited litter), or to issue an infringement notice (if 
the offence is an infringement offence).  

18. A person can also be charged for committing an offence, such as depositing litter in a 
public place or on private land, wilfully breaking bottles or glass, or obstructing a Litter 
Control Officer. 

Street-based sex workers 

19. In the petitioner’s submission they express concerns that sex workers, especially those 
involved in street-based sex work, are vulnerable to violence, rape, drug and alcohol 
abuse, poverty, and social marginalisation.   

20. In its 2008 report the PLRC concluded that on the whole the PRA ‘has been effective in 
achieving its purpose’ and the vast majority of those involved in the sex industry are 
better off than before the PRA.  However, the PLRC did caution that progress was 
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slower than hoped in some areas such as employment conditions, and reports of some 
workers being forced to take clients against their will.

4
   

21. Since decriminalisation there has been an improvement in the relationship between sex 
workers and the Police.  Studies have found that since the PRA some workers are more 
comfortable approaching the Police when they have been victimised.

5
 

Prostitution Law Review Committee’s findings 

22. The PLRC believed that the purpose of the PRA to promote the welfare and 
occupational health and safety of sex workers cannot be fully realised for the street-
based sector.  They acknowledged that street-based workers are particularly vulnerable 
and face a greater degree of danger compared to the indoor industry.  They also 
acknowledged the concern and upset that street-based prostitution causes some 
community members. 

23. It was the PLRC’s conclusion that street-based sex workers should be encouraged to 
either move to an indoor setting or leave sex work altogether.  However, they stated that 
those that chose to stay in the industry ‘should be supported to work as safely as 
possible and in a manner that causes the least disruption to local residents’.

6
  

24. The PLRC concluded that, historically, legislative mechanisms to eradicate street-based 
sex work have been unsuccessful.  They also concluded that ‘any form of prohibition 
(whether targeting workers or clients) increases the vulnerability of sex workers, and 
adds to the harms associated with sex work’.

7
 

25. The PLRC recommended that: 

25.1. Legislative approaches that aim to criminalise street-based sex workers should 
be avoided. 

25.2. Street-based sex workers should be supported to work safely and with 
consideration for local communities. 

25.3. Street-based sex workers should be encouraged to find alternatives to street-
based sex work. NGOs should be adequately funded to facilitate this. 

25.4. Local government should adopt practical solutions to manage areas used by 
street-based sex workers and their clients. 

Ministry of Justice review of street-based prostitution in Manukau  

26. In 2009, the Ministry undertook a review of the issues of street-based prostitution in 
Manukau at the invitation of the Manukau City Council.   

27. The review recommended the establishment of a comprehensive local approach 
engaging a variety of local stakeholders, thereby improving community safety and 
minimising the harm caused to the local area’s residents and users.  The review 

                                              
4
 Ibid., p 131. 

5
 Ibid., pp. 55-58. 

6
 Ibid., p 131. 

7
 Ibid., pp. 131-133. 
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concluded that localised approaches are likely to be more effective than legislation for 
dealing with what is a local problem. 

28. The review stated that ‘while the eradication of street-based prostitution may be an 
attractive goal for some, it has not proved to be achievable in any jurisdiction, 
irrespective of its legal framework.’   

29. The review noted that simply banning the activity and 'moving on' street-based sex 
workers might drive street prostitution further underground.  The review noted this might 
impair the health and safety of street-based workers, a consequence which would run 
counter to the policy intent of the PRA.

8
 

Making the purchase of sexual services illegal  

30. The petitioner requests that the PRA be amended to make it illegal to receive 
commercial sexual services from anyone.  This would make the purchasing of all 
commercial sexual services illegal, but not make the selling of sexual services illegal.  
The petitioner also requests that pimping, procuring, and operating a brothel are also 
made illegal.  

31. These two measures are commonly known as the Swedish model.   

The Swedish model 

32. The Swedish model targets the clients of sex workers, as opposed to the sex workers.  
The foundation of this model is that sex workers are victims.  Prostitution is viewed as 
patriarchal oppression and perpetrates violence against women. 

33. The purpose of the PRA was to enable sex workers to have the same protections 
afforded to other workers.  The PRA regulated the business of prostitution while not 
endorsing or morally sanctioning it or its use.  The Act recognised that sex workers are 
not necessarily victims but require the same protections as other workers regardless of 
gender or sexual orientation.  

Prostitution Law Review Committee 

34. The 2008 Report of the PLRC noted there were criticisms of the Swedish model by 
Swedish sex workers.  The sex workers argued this model disadvantages them and 
exposes them to risk, as they need to protect clients from the risk of prosecution.  
Swedish sex workers also reported an increase in organised crime and youth involved in 
sex work.  

35. The PLRC considered that all forms of criminalisation run the risk of driving prostitution 
underground, increasing workers’ vulnerability, and producing negative health and safety 
outcomes.

 9
 

36. It was also noted that international experiences with criminalising the clients of sex 
workers suggest little change in the overall level of prostitution services provided.  

                                              
8
 Ministry of Justice (2009), Review of Street-based Prostitution in Manukau City. 

http://www.justice.govt.nz/policy/commercial-property-and-regulatory/prostitution/prostitution-review-manukau 
Wellington: Ministry of Justice. (Accessed 17 September 2013). 
9
 Prostitution Law Review Committee (2008), pp. 127-128. 

http://www.justice.govt.nz/policy/commercial-property-and-regulatory/prostitution/prostitution-review-manukau
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Workers have either relocated to less safe areas or transactions have been conducted 
clandestinely.  A study in East London found that few men mentioned criminal sanctions 
as deterring them from paying for sex.

10
  

Other issues raised by the petitioner 

Human trafficking  

37. The petitioner supports the Swedish approach which does not separate prostitution from 
trafficking.  The petitioner states that prosecuting those that manage workers (pimps) will 
enable authorities to control trafficking as no one will legally be able to manage or 
operate a prostitution business. 

New Zealand’s anti-trafficking framework  

38. New Zealand has a dedicated anti-trafficking offence in the Crimes Act 1962 (section 
98D 'Trafficking in people by means of coercion or deception').  There are also other 
offences which would be applicable to human trafficking, including provisions in the 
Immigration Act 2009. 

39. New Zealand law also incorporates measures to punish a range of conduct associated 
with trafficking including: abduction, assault, kidnapping, rape, engaging under-age 
prostitutes, coercing prostitutes, and exploitation of labourers. 

40. New Zealand’s border security and immigration efforts incorporate anti-trafficking 
objectives and operations.  New Zealand also works closely with the international 
community regarding our obligations under international instruments, such as the 
Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and 
Children.  

41. New Zealand is ranked in the top tier of countries for anti-trafficking efforts by the US 
State Department’s Trafficking in Persons Report, meaning New Zealand complies with 
the Department’s minimum standards for the prevention of trafficking. 

42. The Government has taken steps to improve the prevention and detection of human 
trafficking.  In 2009, the Government released a whole-of-government Plan of Action to 
Prevent People Trafficking.  The Plan provides a comprehensive response to human 
trafficking including border security, law enforcement and social services.  A copy of the 
plan is available at http://www.dol.govt.nz/publications/research/people-trafficking/.  The 
Plan of Action meets New Zealand's international obligations to prevent and combat 
people trafficking under the United Nations Convention against Transnational Organised 
Crime.  

43. In June 2013 the Government announced the trafficking offence would be amended to 
remove the cross border requirement - this will ensure both domestic and transnational 
human trafficking can be effectively prosecuted and punished. 

 

 

                                              
10

 Ibid., p. 166. 

http://www.dol.govt.nz/publications/research/people-trafficking/
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Prostitution Reform Act 2003 

44. The PRA contains a number of provisions that protect people from the range of conduct 
associated with trafficking.  The PRA makes it clear that a person may at any time refuse 
to provide, or continue to provide commercial sexual services. 

45. Section 16 of the PRA makes it an offence to induce or compel a person to provide 
commercial sexual services.  A person convicted under this section is liable to a term of 
imprisonment of up to 14 years. 

46. Section 19 states that no visa may be granted under the Immigration Act 2009 to a 
person on the basis that the person: 

46.1. has provided, or intends to provide, commercial sexual services; or 

46.2. has acted, or intends to act, as an operator of a business of prostitution; or 

46.3. has invested, or intends to invest, in a business of prostitution 

47. While in New Zealand, no person on a visa may provide commercial sexual services; or 
act as an operator of a New Zealand business of prostitution; or invest in a New Zealand 
business of prostitution. 

48. If a person on a resident visa is found to have acted as an operator of, or invested in, a 
New Zealand business of prostitution, the conditions of the visa are deemed to have not 
been met and the person will be liable for deportation. 

Health and safety requirements  

49. The petitioner is concerned the health and safety requirements in the PRA have not 
been implemented or adhered to.  The petition states that site inspections to check 
compliance have been carried out infrequently.  They cite numerous reasons including 
the unavailability of a list of brothel operators and that Medical Officers of Health do not 
have the resources to conduct inspections.   

50. An aim of the PRA is to promote the welfare and occupational health and safety of sex 
workers.  Under the PRA, operators of businesses of prostitution must adopt and 
promote safe sex practices, which must be adopted by sex workers and clients.   

51. Sections 24-29 of the PRA give Medical Officers of Health the necessary powers to 
conduct inspections, such as the power to enter premises, and to require an operator, 
sex worker, or client to provide information or assistance.  These inspections are to 
check compliance with health and safety regulations, for example ensuring the use of 
condoms and providing health information to sex workers and clients.   

52. Medical Officers of Health are designated and managed by the Director-General of 
Health under the Health Act 1956.     

53. The petitioner also stated that Occupational Safety and Health Service regulations are 
not followed, including the provision of condoms, and that sex workers are unfamiliar 
with the Occupational Safety and Health guide.  In terms of occupational health and 
safety, sex workers are covered by the Health and Safety in Employment Act 1992 
which is administered by the Ministry of Business, Innovation and Employment.   

http://www.legislation.govt.nz/act/public/2003/0028/latest/link.aspx?search=sw_096be8ed80b8a263_health_25_se&p=1&id=DLM278828
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54. The petitioner expresses concern about the prevalence of alcohol and drug abuse by 
sex workers.  The Christchurch School of Medicine (2007) reported that, apart from the 
street sector, the need to maintain an alcohol or other drug habit was a relatively minor 
consideration when entering the industry, especially when compared with financial 
considerations.

11
 

Bias in the Prostitution Law Review Committee report 

55. Freedom from Sexual Exploitation expresses concern that there was bias in the 2007 
Review Committee report.  

56. The PLRC was established under Part 4 of the PRA to review the operation of the PRA 
in three to five years after the date of its commencement (28 June 2003).  The PLRC 
consisted of eleven members appointed by the Minister of Justice, following nominations 
by the Ministers of Justice, Women’s Affairs, Health, Police, Commerce, Local 
Government, as well as the New Zealand Prostitutes Collective. 

57. In its 2008 report, the PLRC stated that it ‘kept in mind the first part of the PRA’s 
purpose which states that the PRA is not intended to endorse or morally sanction 
prostitution or its use.’

12
 

Business practices  

58. The petitioner submits that the PRA gave legitimacy to prostitution as a legally 
recognised business but did not require those involved to comply with normal business 
practice.  For example, the petition states that:  

58.1. less than 10% of sex workers pay income tax;  

58.2. that employment contracts are often not completed as sex workers are hired as 
contractors; and,  

58.3. that there is a loophole in that small owner-operated brothels (SOOBs) do not 
have to register their business or gain certification.  

59. Giving effect to the policy intent, the PRA decriminalised prostitution while making it 
subject to the same laws and controls that regulate other businesses.   

Stigma and Child Abuse  

60. The petition implies that childhood abuse, and particularly sexual abuse, is a precursor 
to prostitution.  They state that the PRA has normalised sex work while the stigma 
associated with prostitution is still significant.  

61. The Government is committed to addressing child abuse and the sexual exploitation of 
children and has a programme of work underway through the Children’s Action Plan.  

                                              
11

 Abel, G., Fitzgerald, L., and Brunton, C., (2007), The Impact of the Prostitution Reform Act on the Health 
and Safety Practices of Sex Workers. Christchurch: Department of Public Health and General Practice 
University of Otago http://www.justice.govt.nz/policy/commercial-property-and-
regulatory/prostitution/prostitution-law-review-committee/publications/impact-health-safety/5.-entry-into-sex-
work-movement-between-sectors-and-exit-from-the-industry#521. (Accessed 18 September 2013). 
12

 Prostitution Law Review Committee (2008), p. 24. 

http://www.justice.govt.nz/policy/commercial-property-and-regulatory/prostitution/prostitution-law-review-committee/publications/impact-health-safety/5.-entry-into-sex-work-movement-between-sectors-and-exit-from-the-industry#521
http://www.justice.govt.nz/policy/commercial-property-and-regulatory/prostitution/prostitution-law-review-committee/publications/impact-health-safety/5.-entry-into-sex-work-movement-between-sectors-and-exit-from-the-industry#521
http://www.justice.govt.nz/policy/commercial-property-and-regulatory/prostitution/prostitution-law-review-committee/publications/impact-health-safety/5.-entry-into-sex-work-movement-between-sectors-and-exit-from-the-industry#521


 

Petition 2011/60 of Elizabeth Subritzky on behalf of Freedom from Sexual Exploitation and 2,910 others: submission of the Ministry of 
Justice 

9 

The Children’s Action Plan has more than 30 initiatives to prevent child abuse and 
improve the lives of the most vulnerable children.  As part of this commitment the 
Government recently introduced the Vulnerable Children Bill.  This is an omnibus Bill 
containing a series of measures to protect and improve the wellbeing of vulnerable 
children. 

62. The New Zealand Government is a founding member of the Global Alliance against 
Child Sexual Abuse Online.  New Zealand government agencies are taking important 
steps both locally and internationally, in collaboration with a range of partners, to 
address the growing problem of online child exploitation material.   

63. The Children’s Action Plan proposes important new measures to prevent abuse of 
children in New Zealand by more effective management of adults known to be a risk to 
children.  Likewise, New Zealand Customs, Police and Internal Affairs make a valuable 
contribution to international efforts to detect and stop the exploitation of children and 
their images.   

Under-age prostitution  

64. Throughout the petition, Freedom from Sexual Exploitation expresses concerns 
regarding the numbers of under-age workers, especially in the street-based sector.   
They also argue that there are links between child abuse, especially sexual abuse and 
entry into sex work.  Their primary concern is the exposure of young people to violence, 
alcohol and drug abuse. 

65. In the addendums the petitioner also states that the numbers of under-age workers 
should be monitored by Police, and that the offences contained within the Act should be 
absolute liability offences with no defence available.  

Prostitution Reform Act 2003 

66. One of the primary purposes of the PRA was to prohibit the use of people under the age 
of 18 working in prostitution.  There are a number of offences in relation to those under 
the age of 18: 

66.1. No person may cause, assist, facilitate, or encourage a person under 18 years of 
age to provide commercial sexual services to any person (s 20). 

66.2. No person may receive a payment or other reward that he or she knows, or ought 
reasonably to know, is derived, directly or indirectly, from commercial sexual 
services provided by a person under 18 years of age (s 21). 

66.3. No person may enter into a contract or other arrangement under which a person 
under 18 years of age is to provide commercial sexual services to or for that 
person or another person (s 22 (1)). 

66.4. No person may receive commercial sexual services from a person under 18 years 
of age (s 22 (2)). 

67. No person under 18 years of age may be charged as a party to these offence committed 
on or with that person (s 23(1)).  A person convicted under ss 20-22 is liable to a term of 
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imprisonment not exceeding 7 years.  There are no statutory defences available for 
these offences in the PRA. 

68. The below table shows prosecutions and convictions under the PRA for under-age 
prostitution 2004-2011.   

 

Number of charges prosecuted per year 

2004 2005 2006 2007 2008 2009 2010 2011 

19 12 15 5 34 9 19 20 

Number of convictions per year 

2004 2005 2006 2007 2008 2009 2010 2011 

5 3 10 1 22 3 6 7 

Absolute liability 

69. Absolute liability offences are where it is not necessary for the prosecution to prove 
mens rea (the mental element), and total absence of fault is not a defence. 

70. The Legislation Advisory Committee’s Guidelines on Process & Content of Legislation 
states that ‘absolute liability offences have been the subject of critical comment on the 
basis that it is completely inappropriate to subject citizens to the criminal process in any 
circumstances if they can demonstrate absence of fault.  The use of an absolute liability 
offence should be contemplated only if - 

70.1. there is an overwhelming national interest in using the criminal law as an 
incentive to prevent certain behaviour occurring, regardless of fault; and 

70.2. there is a cogent reason in the particular circumstances for precluding a defence 
of total absence of fault (this will be rare).’

13
 

Prostitution Law Reform Committee 

71. The PLRC concluded that there has been no increase in the numbers of under-age 
prostitution since the enactment of the PRA.  The PLRC believed that media coverage 
has often created an exaggerated impression of the numbers involved.  They also 
believed that the numbers of those working on the streets is often influenced by the 
numbers of young people on the streets but not involved in sex work.

14
 

72. Reports from the Prostitutes Collective have indicated that there are very low numbers of 
under-age workers in Christchurch and Wellington, and low numbers in Auckland.  They 
have also noted that brothel operators are more aware of the law in relation to under-age 
workers since the enactment of the PRA.

15
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 Prostitution Law Reform Committee, p 102. 
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73. The PLRC recognised that there is harm to young people who get involved in the sex 
industry including physical, psychological and emotional harm.

16
  The PLRC 

recommended that a collaborative approach be taken by agencies and NGOs to assist 
at-risk young people.

17
 

 

Yours sincerely 

 
Frank McLaughlin 
Deputy Secretary Policy 
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 Prostitution Law Reform Committee, p 104. 
17

 Prostitution Law Reform Committee, p 115. 


